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Al bert BAILEY, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 22 Decenber 1970, an Exam ner of the United
States Coast Guard at Seattle, Washington revoked Appellant's
seaman' s docunents upon finding him guilty of m sconduct. The
speci fications found proved allege that while serving as a nessnman
on board SS OREGON MAIL under authority of the docunent above
captioned, on or about 29 Novenber 1970, Appell ant

(1) assaulted the master of the vessel with a knife at
Yokohoma, Japan;

(2) assaulted the chief mate of the vessel with a knife; and

(3) engaged in mutual conmbat with a fell ow crewrenber, one
Edward Kala, with a fist.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of OREGON MAIL and the testinony of four w tnesses. In
def ense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then served a witten order on
Appel I ant revoking all docunents issued to him

The entire decision was served on 13 January 1971. Appeal was
tinmely filed on 12 February 1971. Al though Appellant had until 14
June 1971 to do so, he has not added to his original statenent of
gr ounds.



FI NDI NGS OF FACT

On 29 Novenber 1970, Appellant was serving as a crew nessman
on board SS OREGON MAIL and acting under authority of his docunent
while the ship was at Yokohama, Japan.

At about 1600 on that date, while Appellant was working in the
gall ey, one Edward Kala addressed Appellant with an obscene
expr essi on. Heated discussion followed, after which Appellant
followed Kala to the nmessroom and struck him knocking hi m down,
and kicking himin the groin.

When Appel | ant announced his intention of getting a knife Kala
asked the steward to obtain help. Wilile Kala went to | ook for the
master, the chief mate arrived on the scene. Appellant had arned
himself with a French cook's knife, wth a blade about twelve
inches long. Wen the nate attenpted to disarm Appel lant, first by
di scussion and then by an effort to grasp the handle of the knife,
Appel l ant held the knife in a position ready to be thrust at the
mat e. He said, "Don't press your luck, mate,"” or words to that
effect. The mate was afraid that if he attenpted to performthe
awful act of a further attenpt to disarm Appellant, Appellant
would stab himin his mdsection. The mate backed off and then
left to call the master.

In the meantime, the master, who had been alerted, arrived on
the scene. By this tinme Appellant had di sposed of the French knife
down the garbage chute. He obeyed the order of the master to go to
his room and pack so as to |eave the vessel and be discharged.
Appel  ant continued his threats to kill Kal a.

As the master stood in the passageway outside Appellant's
door, Appellant, using obscene and abusive | anguage to the naster,
demanded to be given his noney. The master told himthat proper
procedures would be followed in the discharge and payoff.
Appel | ant decl ared that during his war service he had killed better
Captains than this one.

At one point Appellant went to a shelf so that he stood with
his back to the naster. When he turned he had in his hand an
opened clasp knife. He took about two steps toward the master, in
t he course of which he raised the knife at about shoul der |evel,
addressing it toward the master. The master |leveled a .38 revol ver
at Appellant's m dbody. After a brief argunent over whether the
master could shoot first or Appellant could cut first, Appellant
di ssuaded and turned the knife over to the steward who was present.

Very shortly thereafter, local police took Appellant into
custody. Appellant was di scharged and paid off that day.
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BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. The grounds urged for appeal are three:

(1) exceptions raised by Appellant in the initial
heari ng;

(2) errors in the records;

(3) lack of jurisdiction.

OPI NI ON
I
The first two bases of appeal urged, "exceptions raised ... in
the ... hearing”" and "errors in the record" are not set forth with

the specificity required by 46 CFR 137.30-1 (f) to be given
attention. While jurisdictional questions may be raised at any
time, they should raised with specificity and in this case they
have not been. A nere assertion of "lack of jurisdiction" wthout
nore, such as we have here, is not sufficient either, and may be
nore than nmet by the findings here that Appellant was serving under
authority of his docunent at the tinme and place in question. there
IS no serious, or even conceivable, challenge to jurisdiction under
R S. 4450.

Aside, | may say that | can, after review, detect only one
real "error in the record.” Appellant was initially charged with
havi ng assaulted and battered Kala with his fist. The Exam ner, on
his own notion, after hearing, anmended this specification to
substitute the words "engage in nutual conbat" for the words
"assault and batter," so that technically the specification, as
anmended and found proved, reads: "did ... wongfully engage in
nmut ual conbat a fellow crewrenber, to wit P.O Messnman Edward Kal a,
with your fist."

On this point, the Examner, having found that Kala had
provoked the encounter by using obscenities to Appellant, declared
that words are not |egal provocations to assault and battery and
that Appellant had, by his own adm ssion, struck the first blow

Still, the Examiner was wlling to give Appellant "the benefit of
t he doubt” and call the offense "nmutual conbat." R74 In his
opinion, witten later, the Exam ner notes that Appellant "by his
own adm ssion, entered into nutual conmbat with the nmessman.” D5
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The Exam ner continues to say, "The intent with which the assault
was conmtted in this case ... "

Appel lant did not nerely admt entering "mutual conmbat” with
Kal a. After admtting the assault and battery, found by the

Exam ner to have been illegal (R-74) and specifically referred to
by the Exam ner as an assault (D-5), Appellant never did claimto
have been struck by Kala at any tinme. |In fact he admtted that
Kal a never struck himat all. R-69.

It is clear fromthis that regardless of any synpathy the
Exam ner felt for Appellant because of Kala's provocative | anguage
(and possibly because of Kala's having admtted to having had
several drinks before he appeared to testify), the Examner's
judgnent that only "nutual conbat”™ was proved is legally
i ndefensible both on the transcript of proceedings and on the
Exam ner's own opi ni on.

Assault and battery, and nothing el se, was proved with respect
to Kala on this record.

If the Exam ner wi shed to consider strong provocation as a
mtigating elenent it was open to himto say so. It was not proper
to convert an admtted assault and battery, pleaded in the
speci fications and proved on the record, admtted and found to have
been proved by the Exam ner in open hearing, to a "lesser included
of fense. "

It seens from this that sone clarification of the "lesser
i ncl uded of fense" of "mutual conbat"™ as m sconduct nmay be desirable
here. The law of assault, the | aw of assault and battery, and the
concept of a "lesser included offense" of nutual conbat seem to
give investigators and Exam ners both continuing trouble. It is
not true, as seens to have been thought in this case, that
"wrongful nutual conbat" is always a |esser included offense of
"assault and battery."

The first step in understanding the concept of "nutual conbat”
is the understanding that it is m sconduct for two seanen to agree
to fight and then to fight whether "on the dock"” or sonewhere
aboard shi p.

When one or both parties to a physical encounter, the
begi nning of which was not observed by a reliable third party
w tness, may be found to have engaged in "nmutual conbat” under a
specification of assault and battery, but the record nust sonehow
support a finding as to the nutuality of the conbat.

Extrene care nust be used in exercising judgnent in such
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matters. An examner may find that an agreed upon conbat was

est abl i shed. An Examner may also find that a conbat was
establ i shed under such conditions that while the outset remained
unknowabl e the situation presented evidence of nutuality. In

either case an examner may find either "wongful nutual conbat" as
all eged or "wrongful nmutual conbat" as |esser than assault and
battery.

It is inpossible to apply the concept of "nutual conbat" to a
case in which an initial assault and battery has been established.
The only new concept that can be introduced then is that of
purported self-defense in which the "self-defense" itself exceeds
permssible limts and becones itself assault and battery.

"Mutual conbat" never entered the instant case at all. It was
error for the Exam ner to have anended the specification when he
found, in fact, assault and battery. The error was, however, in
favor of Appellant and under policies |long established I am not
inclined to reanend the specification in question so as to find
proved the assault and battery originally alleged, although there
is no legal bar to ny doing so.

CONCLUSI ON

The order of revocation made is justified for the two offenses
by Appellant commtted against ship's officers with knives, and the
of fense against Kala, even though inproperly reduced to "nutua
conbat", in view of Appellant's prior record of violence.

ORDER

The order of the Exam ner date at Seattle, Washington on 22
Decenber 1970, is AFFI RVED

T. R SARGENT
Vice Admral, U S. Coast Guard
Acti ng Commandant

Si gned at Washington, D.C., this 18th day of My 1972.
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